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Court of Appeals of the District of Columbia. 


No. 4330. 

Barber & Ross, Inc., a Corporation, Plaintiff, 

vs. 

L. Gibbon White. 


1 Municipal Court of the District of Columbia. 

No. 114,990. 

Barber and Ross, Inc., a Corporation, Plaintiff, 

vs. 

L. Gibbon White, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Declaration. 

Filed March 10, 1925. 

******* 

The plaintiff, Barber and Ross, Inc., a corporation, sues the de¬ 
fendant, L. Gibbon White, for that, heretofore, to wit: the said de¬ 
fendant, L. Gibbon White, on the 7th day of November, 1924, by 
his promissory note, now overdue, promised to pay to the order of 
the plaintiff, by the name of Barber & Ross, two months'after date, 
the sum of Three Hundred Fifty Dollars, with interest at 6% per 
annum until paid; that at maturity said note was duly presented for 
payment which was refused. 

And the plaintiff brings this, its suit, and claims the sum of Three 
Hundred Fifty Dollars ($350), with interest at the rate of 6% per 
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Court of Appeals of the District of Columbia. 


No. 4339. 

Barber & Ross, Inc., a Corporation, Plaintiff, 

vs. 

L. Gibbon White. 


1 Municipal Court of the District of Columbia. 

No. 114,990. 

Barber and Ross, Inc., a Corporation, Plaintiff, 

vs, 

L. Gibbon White, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Declaration. 

Filed March 10, 1925. 

******* 

The plaintiff, Barber and Ross, Inc., a corporation, sues the de¬ 
fendant, L. Gibbon White, for that, heretofore, to wit: the said de¬ 
fendant, L. Gibbon White, on the 7th day of November, 1924, by 
his promissory note, now overdue, promised to pay to the order of 
the plaintiff, by the name of Barber & Ross, two months'after date, 
the sum of Three Hundred Fifty Dollars, with interest at 6% per 
annum until paid; that at maturity said note was duly presented for 
payment which was refused. 

And the plaintiff brings this, its suit, and claims the sum of Three 
Hundred Fifty Dollars ($350), with interest at the rate of 6% per 
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Harder <* ross, ixc., vs. t. gibbon white. 


annum from November 7, 1024, according to the particulars of de¬ 
mand hereto annexed, besides costs. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 

Particulars of Demand. 

Filed March 10, 1925. 

******* 

$350.00. Washington, D. C., Nov. 7, 1024. 

Two months after date I promise to pay to the order of Barber & 
Ross, three hundred & fifty dollars, payable at Park Savings Rank, 
value received, with interest at 0 per cent per annum until paid. 

(Signed) L. GIBBON WHITE. 

No. —. Due-,-. 


3 Affidavit. 

Filed March 10, 1925. 

* * * * * * * 

Distric t of Columbia, ss: 

I, Samuel Ross, being first duly sworn on my oath depose and say 
that I am the President of Barber and Ross, Inc., a corporation, the 
plaintiff named in the foregoing declaration wherein L. Gibbon 
White is named as defendant; that plaintiff’s cause of action against 
the said defendant is predicated upon the one certain promissory 
note of the said L. Gibbon White, bearing date November 7, 1924, 
whereby the said defendant promised to pay to the order of Barber 
and Ross, two months after date, the sum of Three Hundred Fifty 
Dollars, at the Park Savings Bank, for value received with interest at 
(> ( f per annum until paid; that at maturity said note was duly pre¬ 
sented for payment which was refused; that the Barber and Ross 
described in the said promissory note is the Barber and Ross, Inc., 
the plaintiff in this suit: that affiant refers to the particulars of de¬ 
mand attached to plaintiff’s annexed declaration and makes the same 
a part of this affidavit. 

There is now due and owing from the defendant to the plaintiff 
on the promissory note aforesaid the sum of Three Hundred and 
Fifty Dollars, with interest from November 7, 1924, exclusive of all 
set-offs and just grounds of defense. 

SAMUEL ROSS. 


Subscribed and sworn to before me this 31st day of January, 1925. 
[notarial seal. 1 HARRY I.. LIGHT, 

Notary Public, D. C. 

My commission expires May 3, 192G. 
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4 Pleas. 

Filed April 8, 1925. 

******* 

Plea of Accord and Satisfaction. 

Now comes the defendant and for plea in the above entitled action 
says that he is not indebted to the plaintiff as alleged because he 
says that the amount covered by said note was included in a certain 
trust agreement whereby the plaintiff on July 28th, 1924, by deed 
recorded in the land records of the District of Columbia, conveved 
to one Norman L. Sansbury and John F. Maury as trustees, certain 
lands and premises in the District of Columbia, in full satisfaction 
and discharge of all the indebtedness due the said plaintiff of which 
the amount mentioned in the promissory note tiled herein was a 
part, and the said plaintiff then and there accepted and received of 
and from the said defendant the said deed and trust agreement in 
full satisfaction, settlement and discharge of all sums of money in 
the plaintiff's action in this suit mentioned. 

CRANDAL MACKEY, 
Attorney for Defendant , 452 D St. N. If’. 

Affidavit of Defense. 

Filed April 3, 1925. 

******* 

District of Columbia, To wit: 

L. Gibbon White, being first duly sworn, states upon oath as fol¬ 
lows: that he is the defendant named in the above entitled cause in 
which Barl>er and Ross, incorporated, is plaintiff; that he is not in¬ 
debted to the plaintiff as alleged in said declaration and for his 
grounds of defense in addition to said plea states the following: that 
being indebted to the said plaintiff in the sum of $11,658.40 this 
defendant at the special instance and request of the plaintiff, through 
its proper officers and agents, did on July 28th, 1924, convey 

5 to Norman L. Sansbury and John F. Maury as Joint tenants 
in trust the land and premises in the attached and foregoing 

plea described, said property being worth exclusive of incumbrances 
at least the sum of $85,000 and that after said real estate was con¬ 
veyed to said trustees they on September 30th, 1924, with the knowl¬ 
edge, consent and approval of the plaintiff executed a declaration of 
trust wherebv thev declared that thev held the said real estate in trust 
to manage, control, lease or mortgage by way of deed of trust or other 
encumbrance, and convey the same in fee simple or any less estate 
exchange, invest and reinvest the proceeds of sale in other property 
upon the same trust as therein provided, and to pay all taxes, insur- 
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BARBER A ROSS, INC., VS. L. GIBBON WHITE. 

ance and cost of maintenance, and out of the money received from 
the sale of, said property, and from the rents thereof to pay to the 
plaintiff the sum of $11,658.40 and to the District National Bank 
the sum of $38,071.47 and that after paying the said amount due 
the said plaintiff and the District National Bank, and a commis¬ 
sion of five per cent to the trustees, the said trustees are to convey 
back any sold to this defendant, his heirs or assigns, and said con- 
veyance and trust agreement was made and entered into at the special 
instance and request of said plaintiff and was assented to and acqui¬ 
esced in by said plaintiff and was in lieu of and in substitution and 
satisfaction of all accounts, notes, claims and demands of every 
kind and character which the said plaintiff had or might or could 
have against the defendant, by reason of the matters set forth in 
the plaintiffs declaration and the plaintiff thereby accepted and 
substituted the said conveyance and declaration of trust in full and 
complete satisfaction of the debts and claims in the declaration men¬ 
tioned and in substitution and subrogation of the claims and debts 
on said declaration mentioned and fully released and dis- 
6 charged the defendant from the payment of the said debts and 
notes and obligations mentioned in said declaration except in 
the manner set forth in the said declaration of trust, and the said 
plaintiffs attorney hereby fully ratified and confirmed and approved 
said agreement and arrangement mentioned in said conveyance and 
declaration of trust as this defendant is ready to verify. 

And affiant says that the note for $350 mentioned in this cause is 
parcel and part of the said sum of $11,658.40 mentioned in said trust 
agreement and covered by the same being a balance of a note that 
made up the amount mentioned in said trust agreement, and was 
discharged by said agreement, though given as evidence of the in¬ 
debtedness due on said trust agreement and for no other purpose. 

L. GIBBON WHITE. 

Subscribed and sworn to before me this 30th day of March, 1925. 

[seal.] JAMES FRANCIS HUGHES, 

Notary Public, D. C. 


Judgment. 

Entered April 20, 1925, Minutes 14, Page 343. 

♦ * * * * * * 

It appearing under Rule of Court that judgment on finding in 
this cause should be entered, it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff take nothing by this action, that the defend¬ 
ant go hence without day, be for nothing held, and recover of the 
plaintiff his costs of defense. 
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7 Filed Apr. 30, 1925. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Charles V. Mee¬ 
han, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Barber and Ross, Inc., a corporation, plaintiff, and L. 
Gibbon White, defendant, No. 114,990, a manifest error hath hap¬ 
pened, to the great damage of the said plaintiff, as by its complaint 
appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the rec¬ 
ord and proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, together with 
this writ, so that you have the same in the said Court of Appeals, 
at Washington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to he done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice of the 
said Court of Appeals, the 30th day of April, in the year of our Lord 
one thousand nine hundred and twentv-five. 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Apr. 30, 1925. Municipal Court, District of 
Columbia. 
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8 Filed May 22, 1925. Municipal Court, District of Co¬ 
lumbia. 

In the Municipal Court of the District of Columbia. 

No. 114,990. 

• 

Barber & Ross, Inc., a Corporation (11th and G Sts. N. W.), 

Plaintiff, 


vs. 

L. Gibbon White (Investment Bldg.), Defendant. 

Bill of Exceptions. 

Be it remembered that upon the trial of the above entitled cause 
before the Honorable Charles V. Meehan, one of the Judges of the 
said Court, the following proceedings were had: 

The plaintiff offered in evidence a promissory' note in words and 
figures as follows: 

“Washington, I). C., Novemlx?r 7, 1925. 

Two months after date I promise to pay to the order of Barber 
and Ross, Inc., the sum of three hundred and fifty dollars, valued 
received, with interest at 6% per annum until paid. 

L. GIBBON WHITE.” 

Thomas E. Rhodes, a witness for plaintiff, in substance testified 
that he was the Treasurer of plaintiff company and had been since 
July, 19*22; that the note sued on, together with $50 cash, was given 
in payment of a $400 note which fell due November 7, 1924; that 
on or about August 13, 1924, the note was for $480, which had been 
curtailed from time to time and which was finally reduced to $350. 
represented by the note in suit; on cross examination the witness 
testified that the original note of $480 constituted a part of a total 
indebtedness due from defendant to plaintiff of $11,658.40, August 
13, 1924. 

9 Plaintiff then rested. 

The defendant offered the testimony of several witnesses 
to prove that Barber and Ross, Inc., had notice of a certain declara¬ 
tion of trust, bearing date September 30, 1924, at the time of its 
execution; and that plaintiff was willing to accept the security given 
under said trust agreement; that defendant then offered in evidence 
a letter written by the plaintiff to Robert X. Harper under date of 
August 13, 1924, in words and figures as follows: 
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Col. Robert N. Harper, 

District National Bank, 
Washington, D. C. 


Dear Sir: 


“ August 13, 1924. 


We are enclosing herewith statement of L. Gibbon White’s show¬ 
ing amount of open account due us to July 31st, $7,678.40. The 
notes we hold and due dates are as follows: 


Note dated July 7th, 2 months after date, due September 7, 
1924, $480. 

Note dated July 28, 2 months after date, due Sept. 28, 1924, 
$3,500. 

Making a total indebtedness of $11,658.40. 

We have requested Mr. White on several occasions to give us a 
statement of his assets and liabilities, but up to the present time he 
has not given us the information or any satisfaction pertaining to 
his affaire. 

We wish it distinctly understood, however, that in accepting a 
distributive share, that we do not waive our rights to hold Mr. White 
for the balance due us under this statement. Any amount we may 
receive from you will he credited to Mr. White’s account on account 
and not accepted in full settlement. We believe we should have a 
statement of what property Mr. White has, what interest he has in 
them, and also any other securities he may have. We trust that 
you can get this for us. 

Very truly yours, 

BARBER AND ROSS, INC., 

By-, 

Treasurer.” 


TER/RM. 


That Robert N. Harper was acting for the hank in the negotiations 
had with the defendant. Plaintiff’s counsel then and there in open 
court stated that the plaintiff accepted the security given under the 
trust agreement but not in payment of its claim. 

10 Defendant then testified in substance that lie made the 

fee simple deed of July 28, 1924. conveying the properties to 
Sanshury and Maury, as joint tenants; that he had insisted with the 
District National Bank that the claim of Barber and Ross, Inc., be 
included in the trust agreement. 

Mr. Ralph Barnard, a witness for the defendant, then testified 
that while he was preparing the declaration of trust of September 
30. 1924, he had several telephone talks with Mr. Bates Warren 
(whom he understood represented Barber and Ross, Inc.) concern¬ 
ing the form of the trust agreement. Witness also testified that the 
equities conveyed by Mr. White would not at the time of the con¬ 
veyance on July 28, 1924, have brought the amounts of the trusts 
then existing against the properties; that he, acting for the District 


8 


BARBER & ROSS, INC., VS. L. GIBBON WHITE. 


National Bank, thought that they might work out hy keeping the 
properties rented; that neither the bank nor Barber and Ross, Ine., 
had been paid anything by the trustees, the faet l>eing that the bank 
had paid out more than had been reeeived. The witness thought that 
the position of the bank and Barber and Ross, Ine., as to the value 
of the security had been improved since the deed was made. 

The defendant then offered in evidence the deed of July *28, 1024, 
from the defendant and wife to Salisbury and Maurv, as joint ten¬ 
ants. and also the declaration of trust of September 30, 1024. The 
deed of July 28, 1024, is in words and figures as follows: 

This deed made this 28th dav of Julv in the vear one thousand 

* «/ «. 

nine hundred and twentv-four. bv and between L. Gibbon White 
and Marie S. White, his wife, the former being of the City of Wash¬ 
ington, District of Columbia, and the latter of Chevy Chase, Mary¬ 
land, parties of the first part, and Norman L. Sansburv and John I 4 '. 
Maury of the City of Washington. District of Columbia, parties of 
the second part: 

Witnesseth: That in consideration of' the sum of Ten ($10) Dol¬ 
lars, the parties of the first part do grant unto the parties of the 
second part in fee simple, as joint tenants, all these pieces or parcels 
of land in the County of Washington, District of Columbia, de¬ 
scribed as follows, to wit: 

Lots numbered one (10). Thirty-nine (30), forty (40), forty- 

six (40), forty-seven (47), forty-eight (48), forty-nine (40), fifty 

(50), fifty-one (51), fifty-two (52) and fifty-three (53) in 

11 Block numbered six (0), also known as square num!>ered two 

thousand and sixty-one (2001) in a subdivision of part of 

the tract of land called “Addition to the Rock of Dumbarton,” now 

known as “Connecticut Avenue Highlands,” as per plat recorded 

in Liber County No. 18, folio 12, of the Records of the Office of 

the Survevor of the District of Columbia. 

«/ 

Together with the improvements, rights, and privileges, and ap¬ 
purtenances to the same belonging or in any wise appertaining. 

And the said parties of the first part covenant that they will war¬ 
rant specially tlie property hereby conveyed; and that they will 
execute such further assurances of said land as may be requisite. 

Witness our hands and seals the day and year first herein-before 
written. 

L. GIBBON WHITE, [seal.1 
MARIE S. WHITE. [seal ] 

(Then follows acknowledgment before a Notary Public.) 

The declaration of trust of September 30, 1924, is in words and 
figures as follows: 

We, Norman L. Sansburv and. John F. Maury, hereby certify and 
declare that we hold the following described real estate in the City 
and County of Washington, District of Columbia, to wit; 


BARBER A ROSS, INC., VS. L. GIBBON WHITE. . 9 

Lot numbered Twenty-four (24) in George \V. Johnston’s sub¬ 
division of lots in square numbered one hundred and sixty-one 
(161), as per plat recorded in Liber 31, at folio 114, of the Records 
of the Office of the Surveyor of the District of Columbia: 

Also parts of lots twenty-six (26) and Twenty-seven (27) in Block 
Three (3) in Hall and Elven’s Subdivision of part of a tract of land 
known as “Meridian Hill”, described as follows: Beginning on the 
southerly line of Kalorama Road at Ihe North westerly corner of said 
lot twenty-six (26), running thence Southeasterly along the Westerly 
line of said lot twenty-six (26), 82 feet; thence Northeasterly and 
parallel with the South line of Kalorama Road, 100 feet to the 
Easterly line of said Lot Twenty-seven (27); thence Northwesterly 
along said Easterly line of said Lot Twenty-Seven (27), 82 feet to 
the Northeasterly corner of said Lot Twenty-Seven (27), and thence 
Southwesterly along the Southerly line of Kalorama Road, 100 feet 
to the place of beginning: said land being also known for the pur¬ 
poses of taxation and assessment as lots Eight Hundred and Twenty- 
four (824) and Eight Hundred and Twenty-Six (826) in Square 
Two Thousand five hundred and sixty-seven (2567) ; 

l/)ts numbered one (1), thirty-nine (39), forty (40), Forty-six 
(46), forty-seven (47), forty-eight (48), forty-nine (49), fifty (50), 
fifty-one (51), fifty-two (52) and Fifty-three (53), in Block num¬ 
bered six (6) (also known as Square numbered Two thou- 
12 sand and sixtv-one (2061), in a subdivision of part of the 
tract of land called “Addition to the Roek of Dumbarton’’, 
now known as “Connecticut Avenue Highlands”, as per plat recorded 
in Liber County No. 18, folio 12, of the Records of the Office of the 
Surveyor of the District of Columbia, said property having been con- 
veved to us as joint tenants, bv deeds from L. Gibbon White and 
M arie S. White, his wife, dated July 28, 1924, and recorded among 
the Land Records of the Distriet of Columbia, on July 29, 1924, in 
trust, that is to say, for the following uses and purposes: 

To take possession of, manage, control, lease or mortgage by way 
of deed of trust or otherwise encumber, and to convey the same in fee 
simple or for any less estate, exchange, invest and reinvest the pro¬ 
ceeds of sale in other properties upon the same trusts as herein pro¬ 
vided, without obligation .on the part of any purchaser, mortgagee or 
others dealing with them to see to the proper application of the 
purchase or other moneys and also with full power to borrow moneys 
at any time to pay necessary expenses and interest on encumbrances 
coming due on any of said property; also to pay all taxes, repairs 
maintenance, insurance and all other expenses incurred in taking care 
of said property, including a reasonable attorney’s fee, if necessary, 
in order to preserve said property, and to liquidate out of any 
moneys received from the sale of said property or rents or mortgages 
the debt now due the District National Bank of Washington, amount¬ 
ing to Thirty-eight thousand and seventy-one dollars and forty-seven 
cents (38,071.47), together with interest, and also the debt due Bar¬ 
ber and Boss, of Washington, D. C., amounting to Eleven thousand, 
six hundred fifty-eight dollars and forty cents ($11,658.40), together 
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with interest, and these Trustees or the survivor of them are to 
retain as their compensation for the services of such Trustees or the 
survivor of them an amount equal to five per cent (5%) of all moneys 
coming into their hands, either as rents or from the sale of said real 
estate, and upon the entire liquidation of said debts due bv L. 
Gibbon White to said hank and said Barber <fc Ross, together with all 
interest and expenses of every kind which these Trustees may have 
incurred, these Trustees or the survivor of them hereby agree to re¬ 
convey any property that may not have been sold or any property 
which may he in their hands as the result of re-investment, to L. 
Gibbon White, his heirs and assigns; or if said property has been 
sold and these Trustees hold notes or cash being the proceeds of 
sale, then they or the survivor of them agree to turn over and de¬ 
liver up to said L. Gibbon White such notes or cash as may be in 
their hands at the time of said entire liquidation. 

In witness whereof, we have hereunto set our hands and seals this 
30th day of September, 1024. 

Executed in triplicate. 

(Signed) NORMAN L. SANSBURY. [seal.] 

(Signed) JOHN F. MAURY. [seal.] 

(Then follows acknowledgement before a notary public.) 

That plaintiff then and there objected to the admission in evidence 
of each of said documents upon the following grounds: 

First. That said deed and deed of trust did not constitute an 
accord and satisfaction, or payment, of plaintiff’s debt. 

]3 Second. That there was nothing contained in said deeds 

which precluded or prevented plaintiff from recovering judg¬ 
ment on the note of November 7, 1024, given sometime after the ex¬ 
ecution of the deed and also of the trust agreement. 

Third. That the said declaration of trust amounted to nothing 
more or less than the giving of security to plaintiff and the bank and 
did not constitute payment nor postpone the right of plaintiff to 
sue upon the past due obligations. 

Fourth. That the defendant had so interpreted the declaration of 
trust by his act in curtailing the $480 note (mentioned in the 
Barber and Ross letter of August 13, 1924) to $400. and finally by 
curtailing the latter note $30 on November 7, 1924, and the giving 
of the note in suit. 

That the Court then and there overruled the objection of the plain¬ 
tiff to the admission in evidence of the two deeds from which said 
ruling plaintiff then and there duly excepted which said exception 
was allowed by the trial judge. 

That upon the adi/iission of the said deed and declaration of 
trust the defendant rested. 

The foregoing is in substance all of the testimony introduced by 
the plaintiff and defendant. 

That plaintiff then and there moved the Court ito enter judgment 
for the plaintiff on the grounds and for the reasons above stated 
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(the reasons assigned for excluding the two deeds) and for the fur¬ 
ther reasons: 

A. That defendant had not established an accord and satisfaction, 
or payment, as set forth in his plea. 

B. That defendant had not established that plaintiff had ever re¬ 
ceived payment of its debt. 

C. That plaintiff had by its letter of August 13, 1024, expressly 

reserved all rights to sue the defendant. 

14 I). That plaintiff had not agreed to postpone the time of the 
payment of its notes and debts by the defendant. 

E. That according to the trust agreement the trustees were to 
liquidate and pay “out of the money received from the sale of said 
properties or rents or mortgages the debt due” Barber and Ross, Inc., 
with no abridgment of the rights of the plaintiff to sue upon the 
debts of the defendant and to attack other assets of the defendant. 

F. That the willingness of plaintiff to accept the security under 
the trust or mortgage agreement did not, as matter of law, estop 
plaintiff from reducing to judgment it.s claim against the defendant 
both upon open account or on unpaid notes. 

That the Judge presiding denied plaintiff’s motion for judgment 
to which ruling plaintiff then and there excepted which exception 
was duly noted by the trial justice who thereupon entered judgment 
for the defendant with costs. 

The opinion of the trial court was as follows: 

“The testimony on the part of the plaintiff tends to show that 
this note was given subsequent to the execution of this alleged dec¬ 
laration of trust, and it was a renewal note given in payment of 
the curtail of a note which became due about November 7th; that 
since that time nothing has been paid on the note. 

The question to be determined here is whether or not the plaintiff 
is precluded from maintaining his suit and recovering a judgment 
on this note at this time. The defendant relies upon this declara¬ 
tion of trust as a defense to the bringing of the suit at this time. 
Now, there is some testimony to the effect that Barber & Ross had no 
knowledge of the execution of this declaration of trust until some time 
after the declaration of trust was executed; and there is also testimony 
to the effect that an agent of Barber & Ross, Mr. Rhodes, appeared 
at several conferences with Mr. Harper and conversed several times 
with Mr. Barnard about the adjustment of this matter; that Mr. 
Rhodes told these two gentlemen that Mr. Warren was represent¬ 
ing Barber & Ross in the adjustment of this indebtedness by Mr. 
White to Barber and Ross. 

To keep the record clear, so that the case may be decided 

15 in the Court of Appeals, I am of opinion at that time 1 be¬ 
lieve Mr. Warren was the agent of Barber & Ross, the at¬ 
torney for Barber & Ross, at the time this declaration of trust was 
made, and that he was familiar with its contents. There is no ques¬ 
tion but that this particular obligation, the amount of this obliga¬ 
tion existed at the time this trust was executed, and was included in 
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this trust; the testimony is uniform on that. The amount $11,058.40 
included the $400. note, and $50. lias been paid since then; and 
that the tying of this property, on the part of Mr. White, acknowl¬ 
edge- bv the agent of Barber & Ross, was sufficient consideration to 
preclude Barber & Ross from suing on this note at this particular 
time. 

So, I will find for the defendant, and you can have an exception.” 

Now comes the plaintiff and presents to the Court, in duplicate, 
this, its Bill of Exceptions; and prays that the same be allowed, 
signed, sealed, filed and made a part of the record which is accord¬ 
ingly done this 22nd day of May, 1925. 

CHARLES V. MEEHAN, 

Judge. 

Crandall Mackey, Esq., 

Attorney for defendant. 

Dear Mr. Mackey: 

Please take notice that I will call the settlement of the attached 
Bill of Exceptions to the attention of Judge Meehan on Monday, 
Mav 11, 1925, at 10 o’clock, A. M. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 

Copy of the Bill of Exceptions and of the above notice received 
bv me Tuesdav, May 5, 1925. 

CRANDALL MACKEY, 

Attorney for Defendant. 

[Endorsed:! No. 114,990. Barber & Ross, Inc., a corpora¬ 
tion, 11th G Sts. N. W., plaintiff, vs. L. Gibson White, Invest¬ 
ment Bldg., defendant. Bill of exceptions. Henry F. Woodard, 
Attorney at Law, Washington, D. C. Berry & Whitmore Building, 
Eleventh and F Sts., N. W. 

16 Assignment of Errors. 

Filed May 23, 1925. 

******* 

Now comes the plaintiff and presents the following assignment of 
errors: 

The Court erred: 

One. In refusing to grant plaintiff’s motion for judgment on the 
whole evidence. 

Two. In entering judgment for the defendant. 

Three. In admitting in evidence the deed of July 28, 1924, and 
the declaration of trust, dated September 30, 1924. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 


BARBER <* ROSS, ISC., VS. L. GIBBON WHITE. 
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Designation of Record on Behalf of Plaintiff. 
Filed May 23, 1925. 


The Clerk of the Court will please prepare the transcript in the 
above entitled cause for record on writ of error and include therein 
copy of: 

1. Declaration, 

2. Pleas, 

3. Judgment of the Court, 

4. Writ of error granted by the Court of Appeals to the District 
of Columbia, 

5. Bill of Exceptions allowed by the Court, 

6. Assignment of errors, 

7. This order. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 

Service of a copy of the above order is acknowledged this 23rd day 
of May, 1925. 

CRANDAL MACKEY, 
Attorney for Defendant. 

J. A. D. 


17 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause, At Law No. 114990, wherein Barber 
& Ross, Incorporated, a corporation, is plaintiff, and L. Gibbon White 
is defendant, as the same that remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th day of May, 1925. 

[Seal of Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: District of Columbia Municipal Court. No. 
4339. Barber & Ross, Inc., a corporation, plaintiff in error, vs. L. 
Gibbon White. Court of Appeals, District of Columbia. Filed May 
28, 1925. Henry W. Hodges, clerk. 

(6619) 
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BARBER & ROSS, INC., A Corporation, 

Plaintiff in Error, 


vs. 


L. GIBBON WHITE. 


BRIEF FOR PLAINTIFF IN ERROR. 


This case is here on writ of error to the Municipal 
Court of the District of Columbia. 

STATEMENT OF THE CASE. 

On the 13th day of August, 1924, Barber & Ross. 
Inc., sent a letter to Col. Robert N. Harper (R., 7) 
enclosing a statement of the account of L. Gibbon 
White, defendant in error. This statement showed 
White indebted to the plaintiff in error in the full 
sum of $11,658.40, partly in open account and partly 
in notes. The open account amounted to $7,678.40. 
A note dated July 7, payable two months after date 
for $480, and a further note dated July 28, payable 
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two months after date, for $3,500. This case deals 
primarily with the note dated July 7, for $480, which 
was curtailed from time to time, when on November 
7th the defendant in error gave his note to the plaintiff 
in error, which is the one upon which suit was brought 
in the Municipal Court on the 10th day of March, 1925 
(R., 7). The note was introduced in evidence and the 
plaintiff rested. The defendant then offered in evi¬ 
dence a letter bearing date August 13, 1924 (R., 7), 
addressed by the plaintiff to Col. Harper. The latter 
was acting for the bank in the negotiations had with 
the defendant, White. In the letter of August 13,1924, 
plaintiff in error wrote: “We wish it distinctly under¬ 
stood, however, that in accepting a distributive share, 
that we do not waive our rights to hold Mr. White 
for the balance due us under this statement. Any 
amount we may receive from you will be credited on 
account and not accepted in full settlement. ,, (R., 7.) 
Plaintiff in error, at the trial, by its counsel, stated 
“that the plaintiff accepted the security given under 
the trust agreement but not in payment of its claim.” 
(R., 7.) 

The defendant testified “that he made the fee simple 
deed of July 28, 1924, and that he had insisted with 
the District National Bank that the claim of Barber 
& Ross, Inc., be included in the trust agreement.” 
(R., 7.) The deed of July 28, 1924, may be found on 
page 8 of the Record. It conveys certain properties 
to Sansbury & Maury, as joint tenants. Later and on 
the 30th of September, 1924, Sansbury & Maury exe¬ 
cuted a declaration of trust of the properties con¬ 
veyed to them under date of July 28, 1924 (R., 9). 
The trustees were “To take possession of, manage, 
control, lease or mortgage by way of deed of trust or 


3 


otherwise encumber, and to convey the same in fee 
simple or for any less estate, exchange, invest and 
reinvest the proceeds of sale in other properties upon 
the same trusts as herein provided, without obliga¬ 
tion on the part of any purchaser, mortgagee or others 
dealing with them, to see to the application of the pur¬ 
chase moneys and also with full power to borrow 
moneys at any time to pay necessary expenses and 
interest on encumbrances coming due on any of said 
property; also to pay all taxes, repairs, maintenance, 
insurance and all other expenses incurred in taking 
care of said property, including a reasonable attor¬ 
ney^ fee, if necessary, in order to preserve said prop¬ 
erty, and to liquidate out of any moneys received from 
the sale of said property or rents or mortgages, the 
debt now due the District National Bank of Washing¬ 
ton, amounting to $38,071.47, together with interest, 
and also the debt due Barber & Ross, of Washington, 
D. C., amounting to $11,658.40, together with in¬ 
terest.’ 9 The instrument then provides for the re¬ 
conveyance to White of any remaining equities. 

Mr. Ralph Barnard, a witness for the defendant in 
error testified ‘ ‘that the equities conveyed by Mr. 
White would not at the time of the conveyance on July 
28, 1924, have brought the amounts of the trusts then 
existing against the properties” (R., 7), “that he 
thought they might work out by keeping the properties 
rented, that neither the bank nor Barber & Ross 
had been paid anything by the trustees, the fact being 
that the bank had paid out more than had been re¬ 
ceived. 11 

Plaintiff in error objected to the introduction in evi¬ 
dence of the deed and of the declaration of trust (R., 
10). The grounds of the objections were: 
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First. That said deed and deed of trust did not 
constitute an accord and satisfaction, or payment, of 
plaintiff’s debt. 

Second. That there was nothing contained in said 
deeds which precluded or prevented plaintiff from re¬ 
covering judgment on the note of November 7, 1924, 
given sometime after the execution of the deed and 
also of the trust agreement. 

Third—That the said declaration of trust amounted 
to nothing more or less than the giving of security to 
plaintiff and the bank and did not constitute payment 
nor postpone the right of plaintiff to sue upon the 
past-due obligations. 

Fourth. That the defendant had so interpreted the 
declaration of trust by his act in curtailing the $480 
note to $400, and finally by curtailing the latter note 
$50 on November 7, 1924, and the giving of the note 
in suit. These objections were overruled and excep¬ 
tions noted and allowed. (R., 10.) The defendant 
then rested. 

Plaintiff moved the Court to enter judgment for the 
plaintiff on the grounds and for the reasons assigned, 
and further— 

A. That defendant had not established an accord 
and satisfaction or payment, as set forth in his plea. 

•v 

B. That defendant had not established that plain¬ 
tiff had ever received payment of its debt. 

C. That plaintiff had by its letter of August 13, 
1924, expressly reserved all rights to sue the defendant. 

D. That plaintiff had not agreed to postpone the 
time of the payment of its notes and debt by the de¬ 
fendant. 
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E. That according to the trust agreement the 
trustees were to liquidate any pay “out of the moneys 
received from the sale of said properties or rents or 
mortgages the debt due” Barber & Ross, Inc., with 
no abridgment of the rights of the plaintiff to sue upon 
the debts of the defendant and to attack other assets 
of the defendant. 

F. That the willingness of plaintiff to accept the 
security under the trust or mortgage agreement did 
not, as matter of law, estop plaintiff from reducing 
to judgment its claim against the defendant both upon 
open account or on unpaid notes. 

The motion was overruled and the Court entered 
judgment for the defendant. 

ASSIGNMENT OF ERRORS. 

The Court below erred,— 

1st. In refusing to grant plaintiff’s motion for 
judgment on the whole evidence. 

2nd. In entering judgment for the defendant. 

3rd. In admitting in evidence the deed of July 28, 
1924, and the declaration of trust, dated September 
30, 1924. 


ARGUMENT. 

There are but two questions presented by the Record 
for the decision of this Court, viz.: Did the deed of 
July 28, 1924, and the declaration of trust, dated Sep¬ 
tember 30, 1924, constitute payment or an accord and 
satisfaction of plaintiff’s debt? Did the giving of the 
security postpone the date of payment or deprive the 
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plaintiff of the right to reduce its indebtedness to 
judgment? These questions will be discussed in their 
order. 

Defendant filed a plea of accord and satisfaction (R., 
3.) In the plea he contends that his deed of July 28, 
1924, conveying certain properties to trustees, was 
“in full satisfaction and discharge of all the indebt¬ 
edness due the said plaintiff . . . ” and the said 

plaintiff then and there accepted and received of and 
from the said defendant the said deed and trust agree¬ 
ment in full satisfaction, settlement and discharge of 
all sums of money.” By this plea we have raised 
two questions, one of law and the other of fact. With 
regard to the question of fact it nowhere appears that 
plaintiff accepted and received the deed and trust 
agreement “in full satisfaction, settlement and dis¬ 
charge.” The deed was made July 28, 1924. It con¬ 
tains no covenants or agreements to support the plea 
(R., 8), while on the other hand the plaintiff wrote 
under date of August 13, 1924, “We wish it distinctly 
understood, however, that in accepting a distributee 
share, that we do not waive our rights to hold Mr. 
White for the balance due us under this statement. 
Any amount we may receive from you will be credited 
to Mr. White’s account and not accepted in full settle¬ 
ment.” That the defendant was fully aware that plain¬ 
tiff did not accept the equities in full payment is em¬ 
phasized by the fact that after the execution of the 
deed of July 28, 1924, the defendant kept on paying 
Barber & Ross. He paid a curtail on the $480 note 
due September 7, 1924, and a further curtail on No¬ 
vember 7,1924. The last note, dated November 7, was 
payable January 7, 1925. This was the note on which 
suit was brought in the Court below. In support of the 
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position of plaintiff it therefore appears: First, that 
the instruments of conveyance do not provide for a 
release and discharge; and, second, that after the exe¬ 
cution of the deed, and before the execution of the 
declaration of trust, the plaintiff wrote, and caused it 
to be distinctly understood that it did not waive its 
right to hold Mr. White, and that any amounts that 
4 ‘were paid would be credited on account.” This was 
acquiesced in and confirmed by the payments made by 
WTiite after the deed and declaration of trust came into 
existence. In a word, it seems to us that White gave 
some security for what he owed, without any agree¬ 
ment on the part of the bank or of plaintiff to extend 
the dates of payment. 

Did the giving of security postpone the time of pay¬ 
ment or deprive the plaintiff of the right to reduce its 
indebtedness to judgment. The answer is that no 
agreement was entered into with regard to extending 
the date of payment and that being so plaintiff might 
at any time change the nature of its account by re¬ 
ducing it to judgment. 

THE LAW. 

Our view of the deed and declaration of trust is that 
in law they afford security only. They are clearly not 
transfers of property in payment of the debts enum¬ 
erated. Nor do they postpone the time of payment, 
there being no covenant or agreement to that effect. 
The trustees, under the declaration of trust, might 
prolong the sale for many years, while in the mean¬ 
time, if defendant’s position be accepted, the plain¬ 
tiff’s rights might be barred by the statute of limita¬ 
tions. 
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In order to work accord and satisfaction or payment, 
it must appear that such was the agreement of the 
parties . 

22 Enc. of Law (2d ed.) page 574, cases cited. 

The fact that a note received by the creditor was 
secured by a mortgage will not render it operative as 
an absolute payment of the indebtedness unless it w T as 
so agreed. 

22 Enc. of Law (2d ed.) 558. 

Where a mortgage is given as collateral security for 
notes and drafts and not in satisfaction thereof, the 
latter will not be extinguished by the former. 

7 Watts ’ Actions and Defenses, 413. 

Averill v. Loucks, 6 Barb., pp. 470-477. 

Rayburn, et al. v. Day, et at., 27th Ill. 46. 

Action of assumpsit. The declaration was on a 
promissory note, and the common counts. The note 
was rejected and plaintiffs, over objection of appel¬ 
lant, proceeded to prove the account for which the 
note and mortgage was given. Judgment for plain¬ 
tiff. On appeal it was insisted that the giving of the 
note and mortgage in settlement of the account and 
the foreclosure of the mortgage, released appellant 
from all liability. The Court held the taking of the 
note and mortgage could not be regarded as anything 
more than taking additional security. The judgment 
w r as reversed to the extent of the interest allowed. 


Wright v. Wooters, 46 Texas Reports 380-383. 
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Bottom page 383: 4 4 The taking of a new note, with 
different securities, did not of itself, unless so in¬ 
tended, operate as a release or waiver of the mort¬ 
gage. The general rule is, that a mortgage to secure 
a promissory note will remain as security for any 
new note given in payment of the former one, unless 
there is an intention to the contrary.’’ 

Sweeney v. Prior, 44 N. Y. Superior Court 337- 
339. 

Page 339, the Court said: 44 But there was no dis¬ 
pute as to the fact that the assignment was made after 
the sale, the presumption was that it was not taken in 
payment and satisfaction of the precedent debt, and 
the onus of establishing that by the agreement of the 
parties it was so received, was upon the defendant.” 
Cases cited. 

Barkwell v. I wan, 69 Miss. 907. 

Harris v. Lombard, 60 Miss. 29. 

Dudgeon v. Haggart, 17 Mich. 273-280. 

Curren, et al. v. Rummell, 118 Mass. 482. 

A mere agreement to take less than the amount of 
a debt is without consideration. 

Philips v. Keppler, 47 App. D. C. 384. 

Littlepage v. Neale Pub. Co., 34 D. C. 388. 

If payment creditor gives to the judgment debtor 
a written acknowledgement of ten dollars in full dis- 
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charge of the judgment, this will not prevent enforce¬ 
ment of the judgment for balance. 

Baily v. Day, 26 Me. 88. 

Fischer vs Fischer, 98 Mass. 303. 

Peace v. Wallace, 1 Har & John (Md.) 49. 

. t . Baker v. Baker, 2 S. Dak. 261. 

* • 

Where a mortgage is given as collateral security for 
notes and drafts, and not in satisfaction thereof, the 
latter will not be extinguished by the former. 

Stone v. Miller, 16 Pa. 450. 

Leas v. James, 10 Sarg. & Rawles (Pa.) 306. 
Perit v. Pitt field, 5 Rawles (Pa.) 166. 

State Bank v. Littlejohn, 18 N. C. 563. 

It is respectfully submitted that the judgment of the 
lower court should be reversed. 

Henry F. Woodard, 
Attorney for Plaintiff in Error. 










